UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

PATRI CI A CASEY and
LOCH EL MACDONALD

V. C. A No. 97-297-T

NEWPORT SCHOCL COWM TTEE,

CI TY OF NEWPORT, JOEL
JOHNSON, in his capacity as
the Treasurer of the CITY OF
NEWPORT, and DALE HENESSEY,
alias, individually and in
his capacity as a Newport
School Teacher

MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

The def endants have noved for sumrary judgnent with respect to
clainms that they are liable, under 42 U.S.C. § 1983, for an all eged
vi ol ation of Lochiel MacDonal d' s ("MacDonal d") constitutional due
process rights and for a variety of state lawtorts based upon both
a di sciplinary conplaint filed agai nst MacDonal d by hi s hi gh schoo
sci ence teacher and the school's response to that conplaint.

Because the plaintiffs have failed to establish any basis for
their federal due process claim the notion for summary judgnent is
granted with respect to that claim and, all of the related state
law cl ai rs are di sm ssed wi thout prejudice.

Fact ual Backgr ound

During the 1995-96 school year, MacDonald was a freshman at
Rogers Hi gh School ("Rogers"”) in Newport, Rhode 1Island. Oh a

nunber of occasi ons, he was disciplined for engaging in disruptive



behavior in a science class taught by Dal e Henessey ("Henessey")
and in a nunber of other classes as well.

On May 16, 1997, Henessey sent a report to Barry Coofer, the
dean of discipline, alleging that MacDonald had threatened him
Pursuant to Rogers' "zero tolerance” policy of automatically
referring reports of possible crimnal acts to the police, Coofer
reported the alleged threats to authorities. The Newport police
investigated and were wunable to find sufficient evidence to
prosecut e. Accordingly, no charges ever were filed against
MacDonal d.

However, after neeting wth MacDonald s nother, school
of ficials renmoved MacDonal d fromHenessey's cl ass for the renaining
five weeks of the school year. During that period, he was
i ndi vidual ly taught by Dean Coofer, a former science teacher. At
the time of his renoval, MacDonal d's science grade was so | ow t hat
it would have been virtually inpossible for him to achieve a
passi ng grade regardl ess of his performance during the remai nder of
t he school year and, in fact, he failed the course.

MacDonal d's seven-count conplaint asserts clains against
Henessey, the City of Newport and the Newport School Committee

("School Conmmttee") for alleged violations of McDonald's

constitutional procedural due process rights. In addition, it
asserts state law tort clainms for intentional infliction of
enot i onal di stress, mal i ci ous prosecution and negl i gent

super vi si on.

The Summary Judgnent St andard




Summary  j udgnent is warranted when "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Cv. P. 56(c). An
issue is genuine if "the evidence is such that a reasonable jury

could return a verdict for the nonnoving party.” Anderson V.

Li berty Lobby, Inc., 477 US. 242, 248, 106 S. C. 2505, 2510

(1986) . A fact is material if it bears direct relation to the
l egal elenents of a claim or defense to the extent that it may
affect the outcone of the case. Id. In determ ning whether a
genui ne dispute of material fact exists, it is incunbent upon the
Court to view the evidence in the light nost favorable to the
nonnovant and to draw all reasonable inferences in that party's

favor. United States v. One Parcel of Real Property, 960 F.2d 200,

204 (1st Cir. 1992).

In a case such as this, where the nonnovant bears the ultimte
burden of proof on the clains at which the notion is directed, the
nmovant may satisfy its burden at the summary judgnent stage by
produci ng evidence that negates an essential elenent of the
nonnovant's case or by denonstrating an absence of evidence in the

record on file. Celotex Corp. v. Catrett, 477 U. S. 317, 322-23,

106 S. Ct. 2548, 2552 (1986); DeNovellis v. Shalala, 124 F.3d 298,

306 (1st Cir. 1997). The burden then shifts to the nonnovant, who
must denonstrate that there is a genuine issue of material fact

that requires trial. Dowv. United Bhd. of Carpenters and Joiners




of Am, 1 F.3d 56, 58 (1st Cir. 1993). The nonnovant is required
to showthat there is a factual dispute with respect to each issue

whi ch that party nust prove in order to win at trial. DeNovellis,

124 F.3d at 306. The test is "whether, as to each essential
el enent [of the nonnovant's claimor defense], there is 'sufficient
evi dence favoring the nonnoving party for a jury to return a
verdict for that party.'" 1d. (quoting Anderson, 477 U.S. at 249,
106 S. C. at 2511).



Di scussi on

The 8 1983 d ai ns

The only federal clains being nmade are the all eged procedural
due process violations asserted, pursuant to 42 US. C. 8§ 1983
against the City, the School Conmittee and Henessey. Those cl ains
wi Il be addressed in turn.

A. Muni ci pal Liability

It is hornbook |aw that a nunicipality cannot be held |iable

under 8§ 1983, under the theory of respondeat superior, for acts

commtted by its enployees or agents. Monell v. Dept. of Soc

Servs. of New York, 436 U.S. 658, 691, 98 S. C. 2018, 2036 (1978).

A municipality can be held vicariously liable only if the
constitutional violation at issue results froma policy, ordinance,
regul ation or decision officially adopted or pronulgated by the
muni ci pality's authorized officers or froman established customor
practice of the municipality. [d. at 690-91, 98 S.C. at 2035- 36.

A policy or official decision nmay consist of action taken by
an official having decision-making authority with respect to that
action so that the "acts may fairly be said to be those of the

muni ci pality.” Silva v. Wrden, 130 F.3d 26, 31 (1st Cr. 1997)

(quoting Board of County Commirs of Bryan County v. Brown, --- U. S.

---, ---, 117 S. C. 1382, 1388 (1997)). Aternatively, conduct
may be held to constitute a custom or practice, even though it
never was officially approved by the municipality, if it "is so

wi despread as to have the force of law," Bryan County Commirs, ---

Uus at ---, 117 S. C. at 1388, or it is "so well-settled and



wi despread that the policy making officials of the nunicipality can
be said to have either actual or constructive know edge of it yet

did nothing to end the practice.” Bordanaro v. MlLleod, 871 F.2d

1151, 1156 (1st Cir.), cert. denied, 493 U S 820, 110 S. C. 75

(19809) .

In this case, the record is utterly devoid of any allegations
or evidence that the conplaint filed by Henessey or MacDonal d' s
removal from Henessey's science class resulted fromany officia
policy or any customor practice of either the Gty or the School
Comm ttee. MacDonald fails even to allege that Henessey had
authority to act as a deci sion nmaker on behalf of either body. Nor
has MacDonal d presented any evi dence as to who nade the decision to
remove him from Henessey's class or whether that person was an
"official[] whose acts may fairly be said to be those of the

muni ci pality.” Silva, 130 F.3d at 31 (quoting Bryan County

Comirs, --- US at ---, 117 S. C. at 1388).

Evi dence regardi ng the existence of a customor practice is
simlarly |acking. The plaintiffs are unable to cite even one
simlar incident fromwhich a "well-settled and wi despread” custom
or practice could be inferred. Bor danaro, 871 F.2d at 1156.

In addition, it appears that the School Conmmttee is not a

proper party to this action. Fed. R Cv. P. 17(b) provides that

a party's "capacity to sue or be sued shall be determ ned by the
| aw of the state in which the district court is held" and t he Rhode
| sl and Supreme Court has held that, because a school conmmttee is

a departnment of the nunicipality, the nunicipality itself is the
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proper party defendant, not the school committee. Peters v. Jim

Walter Door Sales of Tanpa, Inc., 525 A 2d 46, 47 (R 1. 1987).

B. The Property or Liberty Interest Requirenent

In order to succeed on his procedural due process claim
MacDonal d nust establish that he has been deprived of a
constitutionally cognizable property or |liberty interest. A
constitutionally protected property interest is not created unl ess
there is "a legitimate claim of entitlenment” to the benefit in

guesti on. Board of Regents of State Colleges v. Roth, 408 U. S

564, 577, 92 S. C. 2701, 2709 (1972). An "abstract need or
desire" for the benefit or the "unilateral expectation” of
receiving it are insufficient. 1d.

Whet her a property interest is constitutionally protected is

determ ned by reference to state law. Bishop v. Wod, 426 U.S.

341, 344, 96 S. Ct. 2074, 2077 (1976). To qualify it must be
"recogni zed by state statute or a legal contract, express or
i mplied, between the state agency and the individual." Marrero-

Garcia v. lrizarry, 33 F.3d 117, 121 (1st Cr. 1994).

MacDonal d contends that his renoval from Henessey's class
deprived him of his right to a public education. It cannot be
di sputed that, under Rhode Island |aw, MacDonald was |egally

entitled to a public education. See City of Pawtucket v. Sundlun,

662 A . 2d 40, 57 (R 1. 1995); Exeter-Wst G eenw ch Regi onal Sch.

Dist. v. Exeter-Wst Geenwich Teachers’ Assoc., 489 A 2d 1010,

1016 (R 1. 1985); see also Goss v. Lopez, 419 U S. 565, 573-74, 95

S. C. 729, 735-36 (1975). However, absent a state |aw provision



to the contrary, that right does not include entitlenent to

particul ar aspects of the educational program See Boynton v.

Casey, 543 F. Supp. 995, 1001 (D. Me. 1982) (entitlement to public
education "does not necessarily enconpass every facet of the

educational progranmt); see also Hebert v. Ventetuolo, 638 F.2d 5,

6 (1st Cir. 1981) (right to education does not include right to

participate in interscholastic activities); Arundar v. DeKalb

County Sch. Dist., 620 F.2d 493, 494 (5th Cr. 1980) (right to

education does not include right to specialized curriculum. That
is especially true when a student is placed in an alternative

program for disciplinary reasons. See Nevares v. San Marcos

Consol . Indep. Sch. Dist., 111 F.3d 25, 26 (5th Gr. 1997).

Here, MacDonald was not deprived of his right to a public
educat i on. He continued to attend all of his classes except
science. Moreover, he continued to receive instruction in science
from Dean Coofer, a qualified science teacher. Finally, the
transfer was effective only for the last five weeks of the school
year. Thus, the alleged deprivationis a far cry fromthe "total
exclusion from the educational process for nore than a trivial

period" referred to in Goss v. Lopez, 419 U S. at 576, 95 S. . at

737.

MacDonal d al so asserts that Henessey's report was fal se and
deprived himof a liberty interest in his good nane. However, it
is well established that there is no constitutionally protected
liberty interest in reputation alone and "[d] efamation, by itself,

is a tort actionable under the laws of nbst States, but not a



constitutional deprivation." Siegert v. Glley, 500 U S. 226, 233,

111 S. C. 1789, 1794 (1991). The due process cl ause enconpasses
injury to reputation only when it consists of "unusually serious

harm and is evidenced by sonme adverse effect on another legally

protected right or status. Beitzell v. Jeffrey, 643 F.2d 870, 878
(1st Cir. 1981); see also Brennan v. Hendrigan, 888 F.2d 189, 195

(1st Cir. 1989) (citing Paul v. Davis, 424 U.S. 693, 709-10, 96 S.

Ct. 1155, 1164 (1976)).

Her e, assum ng arguendo, that Henessey's statenents were fal se
and that MacDonal d's reputation was injured, his constitutionally
protected liberty interest was not inplicated because there is no
indication that he suffered the requisite degree of "unusually
serious harmt' or that sone other legally protected right or status
was af f ect ed.

C. Due Process

The absence of any constitutionally protected property or
liberty interest is dispositive of MacDonal d's due process cl aim
However, it al so shoul d be noted t hat MacDonal d apparently received
all of the process that was due himin connection with his renoval
from Henessey's cl ass.

It is wundisputed that Rogers Hi gh School had a fornal
gri evance procedure available to students who w shed to contest
di sciplinary action against them The policy required that a
student "be told of the charges, given an explanation of the
evi dence, and provided an opportunity to present an expl anati on of

what happened" before disciplinary action was taken. Moreover, it



allowed the student to file a grievance with the assistant
princi pal and to appeal an adverse decision to the principal. It
al so provided for further appeals to the Superintendent of School s,
the School Conmmttee and, finally, the State Comm ssioner of
Education. That procedure satisfies constitutional requirenents.
See (Goss, 419 U. S, at 581-84, 95 S. C. at 740-41.

It also is undisputed that the plaintiffs availed thensel ves
of that procedure. MacDonald and his nmother net with school
officials, were inforned that he woul d be renoved from Henessey's
science class and filed a grievance. Although it is not clear what
action was taken with respect to the grievance, McDonald has
provi ded no evi dence that school officials failed to adhere to the
policy. He sinply asserts, in his conplaint, that no "heari ng" was
conduct ed.

In short, the defendants are entitled to sunmary judgnent with
respect to MacDonal d's federal clains.

I[I. The State Law d ai nms

The only remaining issue is whether the related state |aw
clainms over which this Court has only supplenental jurisdiction
should be dism ssed. Al though this Court has considerable
di scretion in maki ng that determ nati on, the general rul e expressed

in Ulited Mne Workers of Am v. G bbs, 383 U S. 715, 726, 86 S.

Ct. 1130, 1139 (1966), is that:

[ n] eedl ess deci sions of state | aw shoul d be avoi ded both
as a matter of comity and to pronote justice between the
parties, by procuring for thema surer-footed readi ng of
applicable |aw Certainly, if the federal clains are
di sm ssed before trial, even though not insubstantial in
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a jurisdictional sense, the state clainms should be
di sm ssed as wel |.

In this case there is no reason for departing fromthat rule.

Concl usi on

For all of the foregoing reasons, the defendants' notions for
sumary judgnent are granted with respects to Counts VI and VI1 and
the remaining counts of the conplaint are dismssed wthout
prejudice to being filed in state court.

I T 1S SO ORDERED,

Ernest C. Torres
United States District Judge

Dat e: , 1998
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